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3.5 AGEING IN PLACE IN NEW ZEALAND

be able to continue living in their own place of residence in their later years. In
the event that this is no longer possible, the alternative would be for older people
to live in a sheltered and supportive environment, which is as close to their
community as possible, in both the social and geographical sense.

3.5 Ageing in place in New Zealand

Within New Zealand, ageing in place is defined asdhe ability of peopledo™ make
choices in later life about where to live, and receive, the support«to do so’%4*
Despite this broad categorisation, ageing in place oftenyrefers ta. the, ability of
older people to remain dwelling in the community; residential care in the‘form of
either rest homes or hospitals is specifically excluded.

3.5.1 Factors that support ageing infplace in"New Zealand

Ageing in place or supporting an oldér person to remain living in their own
home is invariably dependent on a number of,key areas including both formal
(health care and social support)e@s well as informals(Carers, family, friends and
local communities) support structures, Bhe amountyof choice that individuals
can have available to themyis dependent on personaliand environmental factors.
Factors such as inconie ‘levels, housing, safety and ‘Security, family support,
access to community-based support or social services, mobility and health, and
access to appropriate and timely information can influence their perceptions and
the range of options available to themand their families.” Despite the availability
of supporigfithe decision t@ kemain living in one’s own home or to relocate to
residential “care ‘invelves a “‘complex series of decisions by individuals, their
families and their healtheare teams.*

3.5.2 Evidence of the benefits of ageing in place

A study,of anageing in place intervention, which involved nurse coordination of
a home-based support service, matched 78 community-dwelling older people
with 78 [rest home residents according to activities of daily living (ADL)
performance (such as washing and dressing, bathing, and toileting), cognition
andg@ge.”” The ageing-in-place group demonstrated statistically significant
improvement in all clinical outcomes (cognition, depression, ADL function and
incontinence) when compared to the residential care group. Furthermore, all

44 Organisation for Economic Co-operation and Development Caring for Frail Elderly People:
New Directions in Care (OECD, Paris, 1994).

45 Office for Senior Citizens The New Zealand Positive Ageing Strategy (Ministry of Social Policy,
Wellington, April 2001).

46 Many of these issues are discussed in chs 5, 9 and 13 and 14.

47 Ministry of Health Health of Older People Strategy (2 April 2002). See also Office for Senior
Citizens The New Zealand Positive Ageing Strategy (Ministry of Social Policy, Wellington, April
2001).
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THE GENESIS AND IMPACT OF THE “AGEING-IN-PLACE” PoLicy

outcome scores deteriorated for the residential care group but stabilised or
improved for the ageing-in-place group.

Despite the many benefits of ageing in place, a New Zealand study revealed a
large number of older people were unnecessarily being referred for entry into
residential care. The study investigated referrals requesting rest home or grivate
hospital placement for community-dwelling older people, and was undertaken
over a three-month period.” Results demonstrated that, ofsthe total 158 patients
referred for entry into residential care, 42 per cent were managing in their.own
home at the six-month follow-up. The authors concluded many-older peoplecan
manage at home for longer than perceived by the referring doctor.

Further support for this is provided by a longitudinal®study aeross three,New
Zealand cities” that investigated why older people with high levels of disability
entered residential care and who were the major<deeision-makers'relating to the
entry into care.*® Significant factors were found that inereased the likelihood of
residential care entry for older people. Thesesincluded:“highyscering dependency
on the instrumental activities of daily liying scalejyand an adult child living some
distance away. The evidence from tRe study ‘participant ‘groups highlighted
contrasting views about who wasfimportant in the decision-making about entry
to residential care. Older people who had moved into residential care generally
thought that doctors had ‘played a key “role, whereas family members and
professionals tended to considen, that the ‘decCision to move was made by
caregivers. The authersmconcludedithat older people with good levels of
knowledge aboutServices.and support,iand good housing, were more likely to
continue to livedn'the community.

3.5.3 Housing palicy developments

Many countries, have gene on to encourage and explore specific housing
initiatives” designed, to reduce institutional care entry. For example, the
Netherlands developed the “Senior Citizen Label”, which is a quality certificate
only awarded to these new housing developments which meet a large number of
different requiréments, several of which are intended to ensure that the older
person shedld™not have to leave their dwelling when disability occurs.®* A group
of researchers® studied the accommaodation options in later life in New Zealand

48 Karen Dorman Marek and others “Clinical outcomes of aging in place” (2005) 54 Nursing
Research 202.

49 Diane Jorgensen and others “The providers’ profile of the disability support workforce in
New Zealand” (2009) 17 Health and Social Care in the Community 396.

50 TJ Wilkinson and R Sainsbury “Elderly people referred for institutional care — is prior

assessment necessary?” (1992) 105(945) NZ Med J 451.

51 Diane Jorgensen and others “Why Do Older People in New Zealand Enter Residential Care
Rather than Choosing to Remain at Home, and Who Makes that Decision?” (2009) 34
Ageing Int 15.
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3.6 OTHER KEY DEVELOPMENTS IN NEW ZEALAND

within a context of the government policy of reducing residential care places.®
The resultant report focused heavily upon those for whom ageing in place is
likely to be most problematic, namely the poor, those who rent, older people
from the Maori and Pacific populations and those with high dependency needs.
A key conclusion of the report was that ageing in place is clearly a‘favoured
approach in New Zealand government policy; however, staying in a long-term
family home may not be the best option in all ciceumstances. Neverthéless it is
likely that the vast majority of older people in the future will be ageing in place
rather than in institutional care. The overall international pictureisef a strong
emphasis on ageing in place and a growing appreciation,of the ‘problematic
nature of this for some groups and especially those,in poor<housing conditions.>
The notion of ageing in place is reflected very clearly by thé policies of
successive governments, who have increasingly foeused on primary care
development.®

3.5.4 Relocation of services

There are a number of key evidence-based conceptsithat have emerged that aim
to support ageing in place, Whilst also“relecating Seruices to the community.
These include: care gmanagement, restorative home  support, appropriate
assessment, intermediate care and appropriate technology as well as a focus on
staff competency asiopposed to a pre-eccupation with disciplines (that is, finding
the right person for a jabnot the right'health professional discipline).*

3.6 @ther key develepments in New Zealand

A number of ather key developments have occurred over the last decade to
better support older people to age in place. In the main, these include:

. a focus around improving the quality of HCSS;
. better coordination of services, namely through the establishment of care
managers; and

52 Judith Davey and others Accommodation Options for Older People in Aotearoa/New Zealand (Centre
for Housing Research Aotearoa/New Zealand, June 2004).

53 A van Berlo “A ‘smart’ model house as research and demonstration tool for telematics
development” in | Placencia Porrero and E Ballabio (eds) Improving the Quality of Life for the
European Citizen: Technology for Inclusive Design and Equality (IOS Press, Amsterdam, 1998) 401.

54 Judith Davey and others Accommodation Options for Older People in Aotearoa/New Zealand (Centre
for Housing Research Aotearoa/New Zealand, June 2004).

55 George Giacinto Giarchi “A Conspectus of Types, Options and Conditions of Elder-
accommodation in the European Continent” (2002) 15 Innovation: The European Journal of
Social Science Research 99. See also A Morris How are they surviving? The lives of state dependent
older Australians (65+) in private rented apartments in Sydney (paper presented at the International
Sociological Association Research Committee on Sociology of Ageing Inter-congress
Meeting , University of Surrey, 7-9 September 2004).

56 Ministry of Health Better, Sooner, More Convenient Health Care in the Community (Ministry of
Health, 2 June 2011).
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5.2 DETERMINING DECISION-MAKING CAPACITY

legal position relating to advance directives. The final section comments on the
application of the United Nations Convention on the Rights of Persons with
Disabilities (CRPD) to the issues of capacity and supported decision-making.*

5.2 Determining decision-making capacity

In theory, persons who have capacity have an absolute right to make decisions
about their lives and interests in any realm of activity. In practice, however, there
are many constraints, both formal and informal, on people’s ability40 enjoy and
express their autonomy. Capacity is often used astamyindication of whether
people have sufficient understanding to make a valid decision about“particular
matters — often in connection with medical treatment.

5.2.1 The presumption of legal competence

The well-settled principle that all adultSiare presumed t@ be legally competent
unless a court determines otherwise is reflected in Cardozo J's comment in
Schloendorff v Society of New York Liospital:

“Every human being Qf adult“years and ‘sound mind has a right to
determine what sheuldibe .done with*hissown body™

It follows that touching other persens without their consent is unlawful, whether
or not it results in_harm to them ok, is intended to be for their benefit. This
principle applies as muchyin a clinical context as any other setting. Being under
compulsiopgd@es, not justifysan otherwise unlawful touching or invasion of a
person’sdpersonal space. Whileypatients and people subject to compulsory care
legally have thesight to,take part in decisions relating to their care, the ability to
consent (or réfusal to do'so) must be demonstrable before it will be recognised
and acted upon by caregivers — at least where they are in an institutional setting.
This,generally regaires persons to show that they are aware of the benefits,
burdens and risks of any decision they make.®

5.2.2 Capacity and informed consent

Capaeity often reflects the ability to give informed consent. Whether older
people are genuinely able to give informed consent is something of a “moveable
feast”. In determining older persons’ capacity to give informed consent, account
needs to be taken of a range of personal and social factors (not just psychosocial

3 Health and Disability Commissioner (Code of Health and Disability Services Consumers’
Rights) Regulations 1996, sch (Consumer Code).
4 Convention on the Rights of Persons with Disabilities (CRPD) 2515 UNTS 3 (opened for

signature 30 March 2006, entered into force 3 May 2008).

5 Schloendorff v Society of New York Hospital 211 NY 125, 105 NE 92 (1914) at 130, 93. See ch 6
for a discussion of legal competence in the context of end of life decision-making.

6 Ethel L Mitty “Decision-Making and Dementia” Try This: Best Practices in Nursing Care to Older
Adults with Dementia (Hartford Institute for Geriatric Nursing, New York, 2012) at 1.
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DECISION-MAKING AND THE PROTECTION OF PERSONAL AND PROPERTY RiGHTs AcT 1988

impairments) which can affect their ability to choose and make decisions.
Institutional pressure, for example, can affect or inhibit unconstrained decision-
making that may have little or nothing to do with capacity. Institutionalised
patients may technically have the right to have a say in planning for their
discharge but this may be subverted by clinical decisions made withoutgtheir
knowledge’ that reflect the views of clinical staff about efficient management
rather than “rights-based” care.

5.3 The New Zealand Bill of Rights Act 1990

In a climate in which pragmatic, fiscal considerations can prevailin the care and
management of the elderly and vulnerable, it is importantste, avoid infantilising
and depersonalising older people. This can occur where their actual ‘decision-
making capacity is subordinated to institutional realities and clinicalpaternalism.
Nevertheless there are legislative protections which are aimed at ‘protecting the
fundamental rights and freedoms of citizens, including the elderly and those who
experience disability based on sickness#and "physical“or ‘mental impairment.
Foremost amongst these protections is the NZBORA.

The NZBORA affirms certain rightS'in the International Covenant on Civil and
Political Rights® in the domesti€ setting by, establishing a set of standards that
must be observed by the New'Zealand executive, judiciary and legislature.

While the rights are considered fundamental; they can be limited in certain
situations if the restriction, is reasonable and able to be justified in a fair and
democratic society.® Thusieven though the NZBORA applies to all adult New
Zealanders, agedrelated in€apacities can dictate some diminishment of enjoyment
offthe rights and freedoms in\the NZBORA. For example, while everyone has
the right to freedom from arhitrary detention, for many elderly people who are
incapacitatedgseme measuré of detention may be inescapable as part of the
managerment oftheir care. If it is not to be considered arbitrary, it must be linked
to a bona fide, demonstrable need (such as assessment and treatment for a
mental disorder or safe containment) or a risk factor (such as wandering).

5.3.1 Thesright not to be arbitrarily detained

While advancing incapacity can mean a need for detention which may, in turn,
inhibit the enjoyment of other rights such as freedom of association and
freedom of movement, this needs to be considered in the context of everyone’s

7 Dari Pogach “The Conflict between Advocacy and ‘Best Interests’ for Individuals in
Psychiatric Institutions™ (2012) 46 Clearinghouse Review: Journal of Poverty Law and Policy
25 at 29.

8 International Covenant on Civil and Political Rights 999 UNTS 407 (opened for signature
19 December 1966, entered into force 23 March 1976).

9 New Zealand Bill of Rights Act 1990 (NZBORA), s 5.

10 NZBORA, s 22.
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5.3 THE NEw ZEALAND BILL oF RigHTs AcT 1990

inalienable right — irrespective of whether or not he or she is detained — to be
treated with, and accorded, the inherent dignity of the human person. Above all,
this right should inform all dealings with incapacitated older people subject to
any form of detention. It is not enough that the right is affirmed in principle. It
must be given expression in the day-to-day care and managementnof the
individual.

5.3.2 The right to refuse treatment

A further NZBORA right that may directly apply to'thesituation.ofimany elder
people is the right set out in s 11, which states that “[e]veryone has the'right to
refuse to undergo any medical treatment”. As_many incapacitated older people
are detained by the authority of the state,his“provision provides’ protection
against arbitrary treatment when the individual refuses; on lacks the capacity, to
consent personally. Treatment can only be imposed an a person in such a
situation if it is expressly authorised by law; @nwhere it S necessary to save the
person’s life. As noted already, any treatment or medical intervention where the
recipient does not consent may amount te an assaultyand render the actor liable
to a civil action for damages,of criminal presecution.

As with other rightsfand freedoms in the ' NZBORA, the right to refuse
treatment is a qualified right“and, may be overridden by other statutory
authorities such as the MHCATA"and the PPPRA. This inevitably raises the
issue of how_a right to refuse treatment can be treated as meaningful when a
person eitherlacksyor has substantially impaired ability to make decisions.

The right to refuse treatment reflects a particular aspect of personal autonomy.
Everybody isfassumed toybe an autonomous agent and to possess the ability to
make decisions about his or her life. To challenge or remove that ability
therefore represents a fundamental intrusion into an individual’s rights and
freedoms,nand any power that allows it needs to be exercised sparingly. This
proposition applies as much to people who are totally incapacitated as to those
whose capacity is merely impaired in some way.

There is'no formal means of assessing whether a person is, or is not, competent
to consent to treatment, although the courts have attempted to establish
principles. For example, in Re MB (Medical Treatment),"* the Court considered that
the inability to make a decision (incapacity) exists when a person is unable to
comprehend and retain information which is material to a decision, especially the
likely consequences of not having the treatment, or where he or she is unable to
use the information and weigh it up as part of the balancing process in arriving at
the decision.”? Applied to an elderly person suffering, say, from mild dementia,
this might mean that while the person may have had the capacity to make a

11 Re MB (Medical Treatment) [1997] 2 FLR 426, (1997) 8 Med LR 217 (EWCA Civ) at 224.
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DECISION-MAKING AND THE PROTECTION OF PERSONAL AND PROPERTY RiGHTs AcT 1988

decision to refuse a buccal swab, because “I do not like doctors putting things in
my mouth”, he or she may have lacked capacity to refuse life-saving surgery to
repair an aortic aneurysm. The reason would be that the person lacked the
capacity that was commensurate with the gravity of the decision he or she
purported to make.

It is also generally accepted that treating or imposing treatment against a jperson’s
wishes can impact negatively on the outcome of the treatment and impede thé
development of a therapeutic relationship between the patient andthe
professional. In jurisdictions such as the United Kingdom, mental health
legislation permitting the compulsory treatment of people with mentahillness has
consistently been read down to ensure compatibility" With the“European
Convention on Human Rights.** This has led the English Court,of Appeal to
find that every competent patient, whether voluptary or involuntary, should be
given the opportunity to refuse treatment.** Elderly“persons are alsg Beneficiaries
of that right to the extent that they are capable of understanding and retaining
information relevant to the decision tofbe made, and able to-actually make a
decision based on that information. In this area at least, the fawanow consistently
affirms the idea of patient autonemy: and the viewnathat intervention, where
consent is lacking, should only be permissible in the'case of those who lack
capacity.”®

The right in s 11 of the NZBORA is not expressed as a right not to be treated
without consent butather, as the*right to refuse treatment. This seems to imply
that people are conscious and have theyability, even if impaired, to appreciate
that treatment is being offeredito them,* raising the question of whether the
right'Is available to pegple wha aresunconscious or incapable of appreciating the
treatment. The authors of ong text on the NZBORA consider that a purposive
interpretation.of.s 11 embraces not just the right to refuse but the right not to be
medically‘treated without consent.”

12 For the application of definition by the courts, see the cases listed in Andrew Butler and
PetraButler The New Zealand Bill of Rights Act: A Commentary (LexisNexis, Wellington, 2005)
at [12.9.3].

13 European Convention on Human Rights (opened for signature 1 November 1950, entered

into force 3 September 1953). See ch 6 for commentary on the right to refuse treatment in
the context of end-of-life decision-making.

14 R (on the application of W) v Broadmoor Hospital [2001] EWCA Civ 1545. See also DH NHS
Foundation Trust v PS (Official Solicitor) [2010] EWHC 1217 (Fam), [2010] Med LR 320
(capacity — medical treatment — cancer); Re S and S (Protected Persons) C v V [2010]
1 WLR 1082, [2009] LS Law Med 97 (COP) (taking wishes of person lacking capacity into
account); A Local Authority v E EWHC 1639 (COP), [2012] Med LR 472 (capacity of
anorexic sufferer to refuse treatment involving feed tube).

15 See Re B (consent to treatment: capacity) [2002] EWHC 429 (Fam).

16 Paul Rishworth and others The New Zealand Bill of Rights (Oxford University Press,
Melbourne, 2003) at 255.
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10.6 EXTRA HELP FOR OLDER PEOPLE

payments and overseas pension or benefit payments made directly into their own
bank accounts.

10.6  Extra help for older people

Older people, including those who do not qualify for NZ super,
get extra financial help in the form of:®

. the accommaodation supplement;
. the disability allowance; or
. temporary additional support for essential living

10.6.1 Applying for extra help

In order to apply for extra help, older peg
Help Application (which includes _: he accommodation
supplement, disability allowance and temy upport),'® attend an
interview at a Work and Inc ; bring identification
documents to the interview.*°

e an Extra

The general part of the Ext [ equires applicants to supply

. themselves;
their spouse

ed during the 52 weeks before applying

details (because applicants for extra help are

e of the eligibility criteria and other requirements that need to
ccessfully apply for each form of extra help.

osts if they fall within the definition of vulnerable or medically dependent consumers: see

Electricity Authority Guideline on arrangements to assist vulnerable consumers (version 2.1, 24 March

2011) at [34]-[41] and Electricity Authority Guideline on arrangements to assist medically dependent

consumers (version 2.1, 24 March 2011) at [27]-[32].

109 The form can be completed online, downloaded from the Work and Income website, or
collected from a Work and Income service centre.

110 New Zealand-born applicants must bring identification documents displaying their full legal
name and date of birth, and overseas born applicants need to supply identification
documents and documents proving their lawful residence in New Zealand. All applicants
must also supply two other documents that are at least two years old, supporting their
identity, and (where relevant) full birth certificates of their children, proof of any name
change, their marriage or civil union certificate, a form or letter from Inland Revenue
showing their IRD number, and gross income details for the 52 weeks immediately prior to
the application.
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PENSIONS AND BENEFITS

10.6.2 Accommodation supplement
(1)  The purpose of the accommodation supplement

The purpose of the accommodation supplement is to “provide targeted financial
assistance to help certain people with high accommodation costs to mee
costs” .t

Section 61E(1) of the Social Security Act 1964 defines a
the costs:

. of renting premises;*?
. associated with home ownership*® (including ho

tenants or owners in common);** or
. of board or lodging.**®

(2)  Eligibility criteria for the accommodation supp

To be eligible for the accommodation s ust pass an
accommodation costs, an income an : accommodation
costs must be greater than a specified s i i assets (as well
as those of their spouse or partn

Social Security Act 1964, s 61

d mortgage payments. Service costs and any arrears are
of accommodation costs and do not form part of any
payments made to owners of premises. If the applicant for the
upplement is eligible to receive debt insurance payments or health or
payments, then the applicant may be granted the benefit subject to the
ay be required to be repaid if these payments are made to the applicant or

odation supplement that applicants who are homeowners receive may also be
affected if they receive a rates rebate from their local council: see Work and Income Need
extra help with costs? (factsheet JOBS0005 — APR 2014) at 3.

114 There are specific rules for allocating accommodation costs to applicants for the
accommodation supplement who are joint tenants or owners in common of premises. These
rules are in the proviso to s 61E(1) and in s 61EB of the Social Security Act 1964.

115  Arrears of board or lodging payments are excluded from the definition of accommodation
costs and do not form part of any accommodation supplement payments made to renters.

116  See Work and Income Need extra help with costs? (factsheet JOBS0005 — APR 2014) at 4.

117 Social Security Act 1964, sch 18, pts 1 and 2.

118  Social Security Act 1964, s 61EC(5) states that the income and assets of a person who is
married or in a civil union or de facto relationship include the income and assets of that
person’s spouse or partner.

240
See more - www.thomsonreuters.co.nz



http://www.thomsonreuters.co.nz/elder-law-in-new-zealand/productdetail/124135
http://www.thomsonreuters.co.nz/elder-law-in-new-zealand/productdetail/124135

Elder Law in New Zealand - www.thomsonreuters.co.nz

10.6 EXTRA HELP FOR OLDER PEOPLE

NZ super recipients and older people who do not receive NZ super (or any
other benefit) are eligible to apply for the accommodation supplement if they:

. are ordinarily resident in New Zealand;** and
. meet the accommodation costs, income and asset tests.

Beneficiaries, including those who receive NZ super, are not e
the accommaodation supplement if:

. their accommodation costs include pay
under a mortgage to Housing New
Puni Kokiri;*»

housing providers;'?
. they are residents asse
hospital or rest homeyi is paying some or all of
the cost of contr.
they are the s of persons who are already receiving the

t contacted Work and Income.’” In addition to the
Jout themselves and their spouse or partner that they are
the general part of the Extra Help Application form,

ecurity Act 1964, ss 61EA(3) and 61EC and sch 31, pts 1 and 2 sets out those assets

and the per-week income limits. Certain lump sum accident compensation payments

e deemed to increase an applicant’s cash assets by the amount of the payments for

months following the receipt of the payments: Social Security Act 1964, s 61EC(3A).

Social Security Act 1964, ss 74 and 74A. Older people who hold residence class visas under
the Immigration Act 2009 are also eligible to apply for the accommodation supplement:
Social Security Act 1964, s 74AA(1)(a).

121 Social Security Act 1964, s 61EA(3) and sch 31, pt 2.

122 Social Security Act 1964, s 61EA(3) and sch 31, pt 2.

123 Social Security Act 1964, s 61EA(2)(a).

124 See the Accommodation Supplement Application Form. Older people who have such a
tenancy agreement may, however, be eligible for income-related rent. See Work and Income
Need extra help with costs? (factsheet JOBS0005 — APR 2014) at 3 and Social Security Act 1964,
s 61EA(2)(b).

125  Social Security Act 1964, s 61EA(4)(c). See also ch 9.

126 A different rule applies to joint tenants: Social Security Act 1964, s 61EB.

127  Social Security Act 1964, s 11D(8).
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PENSIONS AND BENEFITS

applicants for the accommodation supplement must also provide Work and
Income with an itemised list of both their cash'® and their non-cash assets, and
(if relevant) those of their spouse or partner.

The Accommodation Supplement Application Form also requires applicants
inform Work and Income (supported by documented proof) of the am
money that they pay in:

. rent;
. board; or
. home ownership costs.

If the application is successful, the amount of the accomm
granted to applicants is determined by a statutory form

(4)  Grounds for reviewing, refusing, reducing, or te
supplement

Pursuant to s 81(2) of the Social Securit tive of MSD
has the discretion to review any ac
qualifying benefits). The Chief E

The accommodation suppl
terminated if applicants for, ipi ccommodation supplement or
their spouses or partners:

esident or present in New Zealand.**

128 Cash assets are defined in Social Security Act 1964, s 61E. Non-cash assets are not defined in
the Social Security Act 1964 but the Accommodation Supplement Application Form
provides examples of such assets.

129 Social Security Act 1964, ss 61E, 61EC and sch 18, pts 1 and 2.

130  Social Security Act 1964, s 61EC(4).

131 Social Security Act 1964, s 74(1)(d). The law relating to deprivation of assets is discussed in
An appeal against a decision of the Benefits Review Committee [2010] NZSSAA 73 and An appeal
against a decision of the Benefits Review Committee [2010] NZSSAA 74.

132 Social Security Act 1964, s 74(1)(a).

133 Social Security Act 1964, s 74A(1)(a).
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THE HumaN RiGHTS oF OLDER PeEoprLE AND THOSE WHO CARE FOR THEM: EMERGING IssUES

13.1  Introducing a human rights approach

A fundamental founding principle that *“all human beings are born free and equal
in dignity and rights” underpins other human rights.* Inherent dignity is critical
to the relationship between older people and those that care for them in_paid
employment in New Zealand and elsewhere. In 2012, the New Zealand Human
Rights Commission (NZHRC) undertook a major national inquiry (the NZHRC
inquiry) into equal employment opportunities in the aged €are,sector. Ceniral«o
the inquiry report, Caring Counts,? was the concept that the valug seciety places on
older people is connected to the value we place on those who care fer them, and
that human rights are universal, indivisible and interdependent.

To effectively examine emerging issues in the aged/care warkforce, then; the
interdependence of several aspects of human rights need to be identified and
analysed. First there are the rights of older peopleto health, to care, to safety and
to autonomy of decision-making, and second therenare the /rights of the
workforce to a reasonable standard of living, to,equal pay, tosaccess to training,
and to decent conditions of work. In addition, thesincreasing eorporatisation of
aged care service delivery highlights.the'relevance of the newershuman rights and
business agenda to the activities of providers.

13.2  The rights of@lder people

Because human rights are universal'by definition, the International Bill of Rights®
and other international haman rightsystandards and principles apply to older
people as muchfas they do to younger people and to all men and women.
Emergent debate suggests, however, that specific human rights features relating
to older people havefnot been adequately addressed by existing human rights
instruments, including the newest international human rights convention, the
Conventiongonnthe Rights of Persons with Disabilities.* One of the areas
identified by the Office of the High Commissioner for Human Rights as “all but
completely overlooked by the human rights system” are the “rights issues arising
in the delivery ofdhome, institutional or residential care services”.

* Head of the School of Social Sciences and Public Policy, Auckland University of Technology
(AUT).

1 Universal Declaration of Human Rights GA Res 217A, 111 (1948), art 1.

2 Human Rights Commission Caring Counts (May 2012).

3 The International Bill of Human Rights is the collective name given to the United Nations

Universal Declaration of Human Rights GA Res 217A, 111 (1948), the International Covenant on
Civil and Political Rights 999 UNTS 171 (opened for signature 16 December 1966, entered
into force 23 March 1976) and the International Covenant on Economic Social and Cultural
Rights 993 UNTS 3 (opened for signature 16 December 1966, entered into force 3 January
1976). See also chs 7 and 8.

4 Convention on the Rights of Persons with Disabilities 2515 UNTS 3 (opened for signature
30 March 2007, entered into force 3 May 2008).
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13.2 THE RIGHTS OF OLDER PEOPLE

The United Nations General Assembly established, in December 2010, the
Open-Ended Working Group on Ageing for the purpose of strengthening the
human rights of older people. Its mandate is to consider the existing
international framework, its gaps and ways to address these, including by
considering, as appropriate, the feasibility of further instruments and measures.®
To date it has worked to highlight the distinctive experiencefof older people
globally, and in some regions (Africa, the Americas and [Europe){ regional
working groups have developed initiatives and non-Binding instruménts in a bid
to make progress.’

The Asia Pacific Forum, a regional coordinating mechanismfor national human
rights institutions has encouraged the NZHRCHito raise suppost with the
government for the work of the Open-Endéd " Working Group“an Ageing. New
Zealand’s international leadership, demenstrated in “recent years with the
development of the disability convention, is\not yet apparent in relation to a
possible international treaty on older people."Promptinggovernmental support is
a potentially fertile area of activity foricivil society groups such as Grey Power
and Age Concern and other jnon-governmental organisations interested in the
human rights of older people:

The United Nations_PrinciplesfonOlder Persons are not legally binding but are
a guide to how thefrights of olderpeople should be respected.® The 18 principles
are grouped under “five, themes of ‘independence, participation, care, self-
fulfilment andadignity. In relation to care, the principles state that older people
should benefit from, familycand community care as well as having access to
healthcare to help“them to maintain or regain their optimum level of physical,
mental and gmotional well-being and to prevent or delay the onset of illness.’
There is anfinternationally enshrined right to the highest attainable standard of
physical and“mental health.*® This includes a system of health protection with
health-facilities, goods and services which are available, accessible, acceptable and
of good quality. An aspect of quality services will require, among other things,
skilled and trained medical personnel. This leads to questions about who cares
for olderpeople, which is a focus of this chapter.

5 United Nations High Commissioner for Human Rights Normative standards in international
human rights law in relation to older persons (Office of the High Commissioner for Human Rights,
analytical outcome paper, August 2012) at 4.

6 Follow-up to the Second World Assembly on Ageing GA Res 65/182, A/Res/65/182 (2011) at 28.

7 See Global Action on Aging “Aging Watch at the UN” (2009) <www.globalaging.org>.

8 United Nations Principles for Older Persons in Implementation of the International Plan of Action
on Aging and related activities GA Res 49/91, A/Res/49/91 (1991). See also chs 7 and 8.

9 Universal Declaration of Human Rights GA Res 217A, 111 (1948), arts 22 and 25(1);

International Covenant on Economic, Social and Cultural Rights 993 UNTS 3 (opened for
signature 16 December 1966, entered into force 3 January 1976), art 12(1).
10 For further discussion, see ch 8.
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14.7 POSSIBLE LEGISLATIVE CHANGES FOR RETIREMENT VILLAGES

of the rebate arrangements should be made to residents when they sign their rest
home admission agreement.

14.6  Alternative options and future trends

Traditionally, retirement villages provided for relatively affluentg@ldernpeople.
However, in New Zealand there is an increasing interest in developing alternative
cheaper housing solutions for older people. This4s a response to theddramatic
rise in the number of older people, the shortage“of affordable housing in New
Zealand’s larger cities, and councils ceasing to provide er reducing the level of
pensioner housing. Numerous housing developments throughout New-Zealand
use the term “retirement village” but are not_registered as retirement villages;
consequently, residents of these developmients do not enjoy “many of the
protections offered by the RV Act. Thesg developments will usually be freehold
or unit title developments with an age restriction on entry,

Abbeyfield-style accommodation_is, increasinghin popdlarity.® This is shared
living, with each resident renting his @fher own bedsit room with en suite in a
large (often purpose-built) house. A housekeeper, whoymay reside on-site, cooks
at least one main meal dailypand tends to the communal areas. Normally the
number of residents aill be limited to approximately 10. The concept of
providing rest home level care to'seniors in Abbeyfield-style accommodation has
also proved successful imthe UnitedStates.®

In Australiag@nother optiomis the granting of a ground lease to a resident who
then pay$ for a relocatable home to be placed on the site.* This option is not
dissimilar to a long-stay. mobile home park and it tends to be more affordable
than traditiopal retiremenbvillages.

14.7  Paessiblé legislative changes for retirement
villages

Each state in Australia has its own legislation relating to retirement villages. Most
are more prescriptive than the New Zealand regime. Recently the Retirement
Villages Amendment (Standard Contract) Regulation 2013 was released in New
South Wales.®® The Regulation introduces mandatory standard forms for
retirement villages, being a general inquiry form and a village contract. The
Regulation also revises the mandatory standard form of disclosure statement

87 New Zealand Aged Care Association and Retirement Villages Association “Subsidy in
ORAs: The Agreed Regime as of 1 July 2013 (2013). A copy of this protocol is available at
Auckland District Health Board “Subsidy in ORAs” <www.adhb.govt.nz>.

88 See Abbeyfield New Zealand <www.abbeyfield.co.nz>.

89 The “Green House” model of care is one example from the United States: see Capital
Impact Partners “The Green House Project” (2014) <www.capitalimpact.org>.
90 See generally Residential Park Living <www.residentialparkliving.com.au>.
91 The text is available at NSW Legislation <www.legislation.nsw.gov.au>.
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RETIREMENT VILLAGES AND REST HOMES

previously in use in New South Wales. Use of the standard village contract
became mandatory on 1 October 2013. Additional terms may be added to the
contract, but they must not be inconsistent with any term in the standard
contract.

There has been criticism in New Zealand that the variety of retirement illage
documentation in the market makes it difficult for intending residents/to” draw
comparisons between villages. When the New Zealandhlegislation{is, next
reviewed, consideration will no doubt be given to the approach being takefn in
Australia.

14.8  Key matters for intending residents.to consider

Moving into a retirement village or rest home is an impertant decision withilong-
term personal and financial consequences. Befere making any. €ommitment,
intending residents and their advising solicitors should first address whether
residents simply want an accommodation_and lifestyle @ption, .or if they have
further needs (either now or in the fdture) for support services which may
include healthcare. Additional matters{for consideration when, moving into a
retirement village may include thef@lléwing questions:

. What are the costs associated with entry?

. Are the weekly or monthly fees affardable, and for how long can the
intending resident affordt@ eentinue paying them?

. What costs arem’tieevered fy the weekly or monthly fees? These might
include compulsory<charges (suehyas utility charges) as well as optional
gharges far additional’or enhanced services.

. What are the regident’s key obligations and responsibilities while living in
the village (for example, dn respect of maintenance)?

. What services and fagilities are available?

. \What limttations or rules might affect the intending resident’s lifestyle?

. What will happen if the intending resident wants to transfer from his or
her retirement village unit to a different type of unit, or to a rest home?

. What aredthe costs associated with exit, and (where the resident is paying a
capital sum) when will he or she (or his or her family) receive the exit
payment?

. When villages are compared, what do residents in each village say about
their experiences?

Before deciding on or moving into a care facility, the intending resident should
consider:

. obtaining a health assessment from a needs assessment and services
coordination agency. This will determine whether he or she is eligible for
government funding for care;

. visiting a number of rest homes before making a decision;
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Chapter 19

Dyine WiTH or WiTHOUT A WILL
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Dving WiTH orR WiTHoUT A WILL

19.1  Introduction

For most people, the preparation for eventual death involves deciding what to
do with their property. Should they make a will? If so, how, and on what terms?
Do they have any obligations to provide for family members or friends? Whaigif
their mental capacity is diminishing? What happens if they do not maked@will?
This chapter will address these questions. It begins by explaining what lhappens
to a person’s assets if they die without leaving a valid will. The,chapter then goes
on to discuss the mental and formal requirements for making 'a valid will and
what will-makers can do to minimise the risk of their will being‘challenged after
their death. While the discussion applies to all will-makers, the comments on
assessing testamentary capacity are of particular relevante to older peoplexwhere
capacity may be compromised or subsequently challenged.

19.2  Dying without a will

If a person dies without making a will or ifsthe,will is invalid,.her she is said to
die intestate. If there is a valid will, but it fatls t@ dispose ofalhoft the estate, there
is a partial intestacy. The Administration Act 1969ysets out how a deceased’s
estate is to be distributed on a full or paxtial intestacy.*sI'he Administration Act
does not apply to Maori land, The Te Ture\WWhenua Maori Act 1993 (TTWMA)
determines the distribution€gfyany interestiinyMaori land that forms part of a
deceased estate.?

19.2.1 Intestatefsuccession under the Administration Act 1969

When_people die without Jeaving a valid will, the distribution of their estates
depends on the family” members they leave behind. Section 77 of the
Administration Act provides three tiers of intestate succession. The first tier is
where the deceased leavess@ surviving spouse or partner. The second tier is
where the deceasethhas no surviving spouse or partner, but leaves “issue”, which
IS the term used in the Administration Act to denote children and more remote
descendants in the direct line, such as grandchildren or great-grandchildren of
the deceased. &he third tier is where the deceased leaves neither a surviving
spouse orggartner nor descendants.

(1)  Tier ong: Surviving spouse or partner

A surviving spouse, civil union partner or de facto partner inherits all of the
estate (other than Maori land) if the deceased spouse or partner leaves no issue
and no parents.®

* Professor of Law, Faculty of Law, University of Otago, Dunedin, New Zealand.
1 Administration Act 1969, ss 77—-79.

2 Te Ture Whenua Maori Act 1993, pt 4.

3 Administration Act 1969, s 77 (1).
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LEGAL PROTECTIONS AND REMEDIES FOR ELDER ABUSE, NEGLECT AND EXPLOITATION

20.2  Abuse, neglect and exploitation

It is difficult to find legal definitions of the terms *“abuse”, “neglect” or
“exploitation”. The World Health Organization (WHO) Toronto Declaration on
Elder Abuse described abuse as “a single or repeated act, or lack of appropriate
action, occurring within any relationship where there is an expectation @f trust
which causes harm or distress to an older person”.* Therefore, for the purposes
of this definition, it is the relationship of trust that takes wrengdoing or amission
into the realm of abuse.

Exploitation is defined in cl 4 of the Health and Disability Commissioner (Code
of Health and Disability Services Consumers’ Rights)Regulations 1996 (the
Consumer Code) as “any abuse of a position of trust,oreachof a,fiduciary duty,
or exercise of undue influence”.? Reference to “neglect” in the Crimes Act 1961
is in the context of neglecting a legal duty.® There“must be a duty to fulfil a need
or provide a service. While these terms are not predominantly legal concepts,
there are several statutory protectionsefandwremedies which, although not
developed with exclusive attention to the elderly, have useful application.

20.3  Protections for valnérable adults
20.3.1 The amendments. to the Crimes Act 1961*

The Crimes Act contains provisiens aimed at the “vulnerable adult”, a term
which was introducedstosthe principal act on 19 March 2012, through s 4(1) of
the Crimes Amendment Act (No 3) 2012

“vulnerable adult; for the purposes of sections 151, 195, and 195A,
means a person Unable, by reason of detention, age, sickness, mental
impairment, or any other cause, to withdraw himself or herself from the
care omeharge of‘another person.”

Section 6 of the amendment Act also inserted a new s 151 into the Crimes Act,
and's 7 of the amendment Act inserted new ss 195 and 195A. These sections all
contain the termvulnerable adult” and their effect will now be discussed.

* Deputy Health and Disability Commissioner.

1 World Health Organisation The Toronto Declaration on the Global Prevention of Elder Abuse
(17 November 2002). This has been adopted by Age Concern “Elder Abuse and Neglect
Prevention” <www.ageconcern.org.nz>, and the Madrid indicators arising from it have been
used by the Office of the Auditor General “Using the United Nations’ Madrid indicators to
better understand our ageing population” (10 October 2013) <www.0ag.govt.nz>.

2 Similar language is also found in the equitable principles of undue influence and
unconscionable bargains.

3 Prior to amendment by the Crimes Amendment Act (No 3) 2011, s 195 referred to “neglect
of a child”, but neglect was not defined.

4 For further commentary on the amendments to the Crimes Act 1961, see ch 6.
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20.3 PROTECTIONS FOR VULNERABLE ADULTS

(1)  The new s 151 of the Crimes Act 1961

The wording replicates the earlier version of s 151, which imposed a duty to
provide the necessaries of life to “any other person” who was constrained by the
same factors.® The new s 151 reads:

“Every one who has actual care or charge of a person who is a vulnerable
adult and who is unable to provide himself,or herself with necessaries is
under a legal duty—

“(a) to provide that person with necessaries; and
“(b) to take reasonable steps to protect that personirom injury.”

No decisions have been made under the reyised section. The'charges laid prior
to the amendment have sat alongside morg serious counts of manslaughter or
murder, and have largely concerned Children rather than adults as victims.®
However, the 2014 District Court decision of R.v Quinn involved the conduct of
a woman towards her elderly metherpwho was admittéd to hospital with severe
dehydration and ulcerated, infected ‘andynecrotic leg wounds into which the
covering blankets had grown and in ‘whieh maggots, could be found.” His
Honour Judge Down found-that,she was unable by reason of age, disability and
sickness to care for herself or withdraw from her daughter’s care, that the
defendant had a legal \duty to provide the necessaries of life and that she
neglected that legal duty.sI'here was some evidence that the victim had earlier
declined seme interventionsybut his Honour found that there was “no lawful
excuse 10 fail to'provide adequate ... nourishment and hydration ... [and] that
the deterioration of the deceased’s health must have been obvious to the
defendant far some time.® The medical evidence was that the extent of the
infection to the legs and the degree of malnutrition and dehydration was so
severesthat her lifé was endangered. His Honour concluded that the victim “was
In"such*a poor state of care and health that any person, reasonable or not, would
conclude/that she had been very badly neglected” and this was “clearly a major
departure from the standard of care expected of a person with this legal duty of
care”®

Unlike its predecessor, the new s 151 refers only to “necessaries”, and omits “of
life”. Previously, criminal responsibility arose where death was caused, or life
endangered or health permanently injured, by the omission to provide the

5 The only change is the substitution of “mental impairment” for “insanity”.

6 An exception is R v Hamer [2005] 2 NZLR 81 (CA), a case concerning the failure of a man to
obtain medical assistance for his wife, whom he knew had ingested a large dose of
methadone.

7 R v Quinn [2014] DCR 225.

8 R v Quinn [2014] DCR 225 at [100].

9 R v Quinn [2014] DCR 225 at [106].
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LEGAL PROTECTIONS AND REMEDIES FOR ELDER ABUSE, NEGLECT AND EXPLOITATION

necessaries. In R v Lunt, the Court of Appeal had held that the “necessaries of
life” referred only to goods and services (food, clothing, housing, medical care)
necessary to sustain life.*® According to parliamentary debates during the first
reading of the 2011 Bill, the revision of s 151 contemplated that a carer who
provides a vulnerable adult with the basic necessaries of life, but who tigsfthe
person to a bed, may be charged under this section.*

The amendment also marks a change from the common lawywhich imposed no
protective obligation, as articulated by Blanchard J in Lunt:*2

“[21] The common law has never in general terms impased upon one
person a duty to take steps to prevent harm occurring t@ another. It
may be morally repugnant behaviour if{ for example, “someohe
simply stands by and watches another, for instance‘a child, drown in
circumstances in which rescue couldéeasily have been effected, but,
speaking again in general terms, it is clear that the bystander is under
no legal duty to undertake agreseue, or ‘otherwise(to protect the
drowning person from harm, andthelcommon law. provides no legal
sanction for omitting to_render aid. A duty to takeisteps which are
reasonable in the ciréumstances to protectyor save-another person
from physical harm is imposedyonly where a particular relationship
or situation exists™

Since March 2012, a positive legalyobligation“to protect from harm has been
enshrined within statute by,s 151(b) of the Crimes Act, therefore widening the
net to attach crimimal liabiity'not only:to failure to provide necessaries but also
to take\reasonable stepsdto protect from injury. The words “actual care” appear
for the first time in this revised“provision and in s 195, discussed below. The
former s 151 referred only to having “charge” of another, and did not include
“actual care”i"The addition was not debated in Parliament, but given the
broadening of the responsibility to “necessaries”, and the extension of criminal
responsibility to protection, it seems that requirement of actual care needed to be
specified.” It implies physical proximity, contact and involvement.*

10 R v Lunt [2004] 1 NZLR 498 (CA) at [20]-[26].
11 (14 September 2011) 675 NZPD 21325.
12 R v Lunt [2004] 1 NZLR 498 (CA).

13 Whereas the previous s 151 carried a penalty of seven years’ imprisonment, the new
provision is silent as to penalty for an offence under s 151.
14 As opposed to an individual who has the “care” of a child or vulnerable adult simply by

virtue of a parenting order made under the Care of Children Act 2004 where the “day-to-day
care” is shared, or a donee of enduring power of attorney for personal care and welfare, or a
court-appointed welfare guardian pursuant to the Protection of Personal and Property Rights
Act 1988.
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