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“There are worse crimes than burning books. One of
them is not reading them.” (Joseph Brodsky)

Mahanay on Evidence: Act & Anakysis continwes ta buld on its reputation =
an e=santisl tool Ina lawyer's brisfcase or computer Since The Evidence Act
A006: Act & Analysiz eepdodad Into print in 2007, that autharitative book has
maturad into this new varsion. & would ba & crime not 1o read it and assimilate
It Into the daily practice of law.

The change In the tithe pays tribute to Professor Richard kahoney, who has
recently ratired. In his Praface to the book, Scott Optican acknowladges

that Profassor Mahonay was the primary acadamiz consultant for the Law
Commission’s review of the law of evidenca and criminal procedure which has
spannad a.decada.

E=ch of the sewan contributors Is a recognised axpert in the lew of evidence.
Thee contents of the book provide an updated examination and commentary
on the provisions of the Evidence Act. it |5 richly studdad with casa law from
the High Cowrt, the Cowrt of Appeal and the Supreme Cowrt. The suthars also
discuss the 2016 amendments to the Act, along with the Law Commission's
H0NE tesues Papar, which was released In preparation for the second review of
the Ewvidance Act.

This book does not hesitate to ratse E=ues in the Evidence Act which concern
criminal and chvil lawyers. Mahoney recognises that, ke a haalthy organism,
the Evidance Act has tha patential and the ability to adapt inteligently o s
environment. This recognition in the commentanes make this book exciting
and relevant. Here ara three examples:

The right to sllence

The rght to shence is slowhy being whittied down. Section 32 of the Act says
the fact-findar Is nat to be Invited to infer guilt from the defendant's sliance
bedore trizl. A jury is often unlikely to undarstand the distinction betwean
pesmissible adverse inferances about credibility and infarances of guilk, aven
after @ proparly worded judicial direction. AMahansy supports concerns by

the Law Commission In [ts 2018 issuas Faper, when It described the right to
sllence as a network of loosely linked rulies or principles of iImmunity diffaring
In scope and rationala” Mahonay carefully and systematically goes through al
thie subssctions in section 32 The book explains in datall the mazning of each
subsaction, while supporting the commentary with recent case lew. This helps
offsat the concarns by the Law Commission that the act provides na guidance
on the cicumstances when an adverse chalbange to & defendant's cradibitty
on the basis of pra-trial slenca will be pammitted.

This |5 a devedaping area in the law whara the right to sllence |s slowly being
chippad away. Echoing the Law Commission's 2018 Issues Paper, Mahoney;
wihila satting out the legal position, reminds ws to recognise the rights affirmed
by section 230 of the New Zaslsnd BN of Rights Act.

Significant delay

Sacton 122(IHE rafers to judiclal directions whara the conduct s alleged to
hawe occurred more than 10 years presiously. Such dalay In respact of sewual
complainants Is a growing concern for dafence lawyers, and Mahoney ghves an
excellent overview of the prasent law. Reference i mada to the Supreme Court
decison of CT v R [2014] MZSC 155, wheare the majoerty sd that, If a case falls
witthin section 122(20a) a judge may concluda that the ability or otherwise of a
defendant to chack and challenge the evidance of 3 complainant 15 material to
thie Judgers assassment whither that evidence may be unraliable.

Mahonay also notes the minoeity in CT considered that saction 12220E) 1s
directed to the reliability of the evidence iself rather than any difficufties in
testing that evidenca, whethar such dificuities arise through the lapsse of ime
or atharwise. Mshaney then refiars again to the 2018 |ssues Paper which drew a
distinction betwean unrellabiity arising from the effect of the efflusdon of time

or memory, and the forensic difficulties the delay may cause to a defendant's
aodlity to present &n effective defience (due, for example, to the unavalablity
of potantizl witnessesl Once again, bacsuse this araa of the law 15 developing,
Mahaoney has set out concems ralsed Incase law, and has citad D (A
9520040, whera the Cowrt of Appeal spoke boldly about memory:. What jurars
my e taken to know about memory and, where aspects of memory are not
commin knowledge, directions foundad on expert apinion ar rasearch niot In
avidance may ba ghian

Expart evidenca on memaory has its difficulties and exparts thamsahes
disagree - quite strongly — with eech other. In 2018, the Cowrt of Appeal wil

hear two separate appeals presantly befora it which will conssder the vaxed
questions of memory and experts.

Identification evidence

Section 46 of the Evidence Act s=ys voice identification esidence advanced by
the prosacution in & oriminal proceeding is Insdmissible unless the prosecution
prowves, on the balanca of probabilties, that the crcumstances Inwhich

the Identfcation was mada have produced a reliable dentificaton. woce
identtfication has always been a concern to defence lwyars, aspaciahy In
Imtarcepted drug cases. Mahonsy notes that voice identification |5 ewan more
fragila than wisual identifization and that the Court of Appeal has referred to
the special dangers of relying on voics iIdantification evidence.

This saction of the book carefully axplains the distinction betwean the
definftions of voloe identfication avidance and wisual idantification evidenca.

Bacause identificaton evidence ks a species of opinion evidenca, Mahonay
compares Its admizsibility with other admissibiity rules, slong with the balancea
of probabiltties standard fior its admission. Unlike section 45, saction &6 does
not provide guidance &= to proper pracedures for obtaning volce identification
avidance. Mahoney says because the standard of proof imposed wundes section
45 Is on the balance of probabilities, the prosecution has only to prove that the
woice identification & "probably reliable”. The author points out the dangers

of this standard and says i the inherent unrelzbilty of visual identfication in
the ebsenca of prascribed procedures justifies a “beyond reasanable doubt®
stzndard, the same must ba the casa for the sdmessibilty of volce identification
ayidance.

Howervar, Mahoney raises a concern that it 15 guestionable whether [udges
ara well aquipped to make asses=meants regarding probable relizbility. Judges
may find that expert evidence basad on pasychological research redating to the
circumstantial factors ks substantially halpful and sdmissibe under section 25
(admissibility of expert opinion avidance)

This Is.an exceliant book. Buy it

Scott Optican and Jack Olver-Hood will present an Evidence Law Update
for Civil and Criminal Lawyers at the end of February. For detalls, visit

adls.org.nzfcpd.
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